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REPLY TO HASS MEDIA BUREAU COMMBNTS ON
FIRST PETITION TO ENLARGE ISSUES AGAINST

ROBERT B. TAYLOR

1. Pursuant to Rule 1. 294 (c), Jupiter Broadcasting Corp.

("JBC") replies to the Mass Media Bureau's (the "Bureau") comments

on JBC's First Petition To Enlarge Issues Against Robert B. Taylor.

The Bureau's comments are addressed seriatim.

2. FM Silence Authority Issues. JBC and the Bureau agree

that the matter of WTRU(FM) 's silence should be explored at hearing

as required by Prehearing Order, FCC 92M-612, released May 27,

1992.' The parties differ, however, on whether separate issues

should be specified inquiring into Mr. Taylor's compliance with

the requirements of Rule 73.1740 and into whether he misrepresented

'See Mass Media Bureau's Comments on First Petition To Enlarge
Issues Against Robert B. Taylor ("Comments") at para. 5. 1 ~
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facts or lacked candor in his FM silence authority requests.

3. JBC submits that it has established prima facie that Mr.

Taylor kept station WTRU off-the-air without valid justification.

First, Mr. Taylor's arguments concerning the financial impact of

multiple channel changes completely ignored the Commission's policy

set out in circleville. Ohio, 8 FCC 2d 159, 163-64 (1967). Mr.

Taylor was entitled to compensation for each involuntary channel

change imposed on WTRU(FM). His economic hardship arguments are

incredible in light of this right to compensation.

4. Moreover, the timing of Mr. Taylor's actions silencing

WTRU(FM) was unrelated to any involuntary channel change. He

silenced WTRU(FM) in March 1987, months before station WXDJ,

Homestead, Florida commenced operations.

5. The fact is that the Homestead Florida rule making that

changed WTRU(FM) 's allotment was completed in 1980. Homestead

Florida, 47 RR2d 1280 (Policy and Rules Div. 1980). Mr. Taylor had

several years to apply for a construction permit for WTRU(FM) 's new

facilities and to plan for a smooth, rapid transition to WTRU(FM) 's

new frequency. Instead of taking reasonable actions to change

WTRU(FM) 's operations to a new frequency (at Radio Intermart's

expense), Mr. Taylor simply turned the station off.

6. Mr. Taylor's actions and representations regarding

WTRU(FM) 's silence authority are not merely comparative matters.

They reflect on his basic qualifications to be a Commission

licensee and merit specification of basic qualifying issues. It

is not enough that his wrongdoing be considered under the renewal
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expectancy aspects of the standard comparative issue.

7. Public Programming Issue. The Bureau is incorrect in

its view that there is no requirement that a licensee broadcast any

issue responsive programming. This matter was squarely raised

before the Court of Appeals in Office of Communication of the

united Church of Christ v. FCC, 707 F2d 1413; 53 RR2d 1371 (D.C.

Cir. 1983) . There, Petitioners seeking relief from the

Commission's action repealing non-entertainment program processing

guidelines claimed that the Commission intended not to look at the

quantity of pubic interest programming in assessing the performance

of a renewal appl icant .

holding:

The Court disposed of this argument,

We believe that in making such statements the Commission
intended only to "downplay" the significance of absolute
numbers of minutes or percentages of broadcast time.
Common sense alone dictates that if the Commission has
imposed a pUblic interest obligation on radio licensees
to provide programming responsive to community issues,
the obligation simply cannot be fulfilled without
licensees airing some irreducible minimum amount of
broadcast minutes.

707 F2d at ; 53 RR2d at 1390. 2
---

8. JBC submits that it has established, prima facie, Mr.

Taylor's failure to broadcast issue responsive programming. A

basic, qualifying issue should be specified inquiring into this

matter.

2See also Deregulation of Commercial TV, 56 RR2d 1005, 1018
(1984) where the Commission noted "In general, the basic renewal
standard will continue to consist of an obligation that a licensee,
during its prior license term, addressed community issues with
responsive programming and complied with all other legal
requirements".
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9. Environmental Misrepresentation. The Bureau is

incorrect in its view that Mr. Taylor's environmental

misrepresentations relate only to his requests for continued

silence authority. The false statement regarding compliance with

RF exposure levels was in the WEXI(AM) renewal application. A

separate qualifying issue inquiring into this matter is warranted.

10. RUlemaking Abuse Issue. The Bureau opposes specification

of an issue inquiring into Mr. Taylor's abuse of Commission rule

making procedures, labeling JBC's arguments speculative. The fact

is that, in September 1988, Mr. Taylor's Jupiter, Florida stations

were off-the-air, allegedly because of Mr. Taylor's financial

inability to operate them and absorb the economic impact of a

frequency change. One of these two stations was never returned to

the air. The fact is that Mr. Taylor committed to apply for a

White City FM station at a time when he either could not, or would

not, fund the operation of his Jupiter stations. The fact is that

Mr. Taylor never applied for the White City PM allotment. These

facts, not speculation, belie the veracity of Mr. Taylor's

commitment in the White City FM counterproposal.

11. Rule 73.3523 Issue. The Bureau's opposition to JBC's

request for a Rule 73.3525 issue relies upon an extreme view of

pUblic policy favoring confidential settlement negotiations. Mr.

Taylor was offering JBC an illegal settlement. To facilitate

Commission approval of this illegal settlement, Mr. Taylor was

willing to provide JBC a false affidavit to submit to the

Commission. This is criminal activity. See 18 U.S.C. § 1001. Had
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JBC accepted Mr. Taylor's offer, it would have been a co

conspirator. See 18 U.S.C. § 371.

12. Nothing in the Commission's policy favoring confidential

settlement discussions requires exclusion of evidence concerning

attempts to violate Commission rules (and Federal criminal

statutes). The Federal Rules of Evidence only exclude settlement

evidence offered (a) to prove liability for a claim (b) to prove

the invalidity of a claim or (c) to prove the amount of a claim.

See FRE 408. Settlement evidence offered for any other purpose is

admissable. Id. JBC offers settlement evidence to prove its

opponent willfully attempted to violate Rule 73.3523, the

Commission's rule governing renewal settlements. Federal Rule of

Evidence 408 does not exclude this evidence. Query whether a rule

governing settlements could ever be enforced without evidence

concerning settlement negotiations?

13. strike Threat Issue. The Bureau misperceives the

facts underlying JBC' s request for a strike threat issue. Mr.

Taylor let JBC know that, if JBC continued its renewal challenge,

Mr. Taylor would consider challenging the license renewal of

Channel 25, WPBF(TV) , Tequesta, Florida. He communicated this

information shortly before the date competing applications were due

in the Florida TV renewal cycle. This is precisely the type of

coercion prohibited by James C. Sliger, 41 RR2d 1541 (Rev. Bd.

1977) .

14. If the Bureau doubts the threatening intent of Mr.

Taylor, it need only review Mr. Taylor's letter of January 21, 1992
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to Alan H. Potamkin, appended hereto as Exhibit No.1. There, Mr.

Taylor asked the question "As an existing FCC licensee yourself,

would you like it if someone you never met decided to try to

discredit you and your reputation in front of the FCC?" He went

on to explain that Mr. Potamkin's role as the real-party-in

interest in JBC' s applications would corne out at hearing. He

concluded with an exhortation to "Save us both from this totally

negative exercise by withdrawing your applications for my stations

immediately!" Copies of the letter were sent to various principals

in the licensee of WPBF, Tequesta, Florida.

15. Past Broadcast Record Issue. The Bureau is mistaken in

its belief that a past broadcast record issue does not lie in a

comparative renewal proceeding. In FOrmulation of Policies and

Rules Relating to Broadcast Renewal Applicants, 3 FCC Red. 5179,

5191 (1988), the Commission noted:

Similarly, under the 1965 Policy Statement, the past
program record of an applicant or its principals at other
stations that they have owned or managed could be
relevant in a comparative hearing. However, an applicant
seeking to introduce evidence on this issue must first
demonstrate, as a threshold matter, that its broadcast
record has been unusually good or unusually poor and thus
could be predictive of future performance.

* * * * * *
Since these thresholds for past broadcast record and

proposed program service are difficult to achieve, these
issues do not arise frequently in hearings for new
broadcast stations. Furthermore, they are even less
likely to occur in comparative renewal hearings. This
is due to the fact that, if an incumbent warrants a
renewal expectancy, its programming has necessarily been
found to be meritorious and responsive to community
needs. Under such circumstances, it would be nearly
impossible for a challenger to meet the threshold
requirements for either of these optional programming
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issues. However, if an incumbent did not receive a
renewal expectancy, then a challenger may be able to
raise these issues.

JBC submits that the failure of stations WTRW/WEXI to maintain

meaningful issues programs lists in their pUblic files constitutes

a fact warranting addition of the past broadcast record issue.

16. Ineptness Issue. JBC disagrees with the Bureau

concerning the need for an ineptness issue. The Bureau's Comments

contain several instances where Mr. Taylor's false statements or

his failure to adhere to Commission rules and policies are

portrayed as unintentional or as isolated violations. JBC does not

generally view Mr. Taylor's derelictions in this forgiving manner.

However it is remotely possible that all of Mr. Taylor's failures

are due to some sort of dysfunction that prevents compliance with

rules. The ineptness issue exists for determining the reliability

of good-hearted individuals who might be incapable of following FCC

requirements. JBC submits that Mr. Taylor's numerous and repeated

failures to comply with FCC rUles, regulations and pOlicies justify

specification of an ineptness issue.

Respectfully sUbmitted,

~e5/4;M
Counsel for
Jupiter Broadcasting, Inc.

June 19, 1992

Leibowitz & Spencer
One S.E. Third Avenue
Suite 1450
Miami, Florida 33131
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JAN 27 '92 POTAMKIN COMPANIES PAGE.02

EXHIBIT NO.1

Robert B. Taylor
500 N. D.laware Blvd.
Jupiter, FL 33458

Alan H. Potamkin
4675 SW 74th stre.t
MiaMi, FL 33143

January 21, 1992

Dear Alan:

Thank you for arranging the meeting in Miami yesterday
. between my.elf and your ag.nts, Paul Levin. and Matt Liebowitz.
unfortunately very little was accompli.h.d b.eaus. you a. the
decision maker were not present. Both of these gentlemen are
very nice but have other agendas. Matt's interest ls in proceeding
with your challenqe to my licenses because naturally his firm
benetits trom the 189&1 fees you pay him. Paul of.course is not
at risk financially so he is not motivated.

I left'the meeting with the feeling that. you and your agent.
are consumed with a fal••••n•• of infalllbility ••• a cockin••••••
that .inc. Alan Potamkln wants my Jupiter license8, he will get
them, therefore there is no need to explore other options such as
a joint venture or a .ale. As far a8 I can tell this is the first
time you have .ver attempted to attack an existing FCC licen••••
t think you will find it is much dlfterent" .from applying for an
open fr.qu.ncy such a. you did for 96.3 in Indianapolis.

Becau•• of youraggre••ive actlon. again.t me, you ar. now
forcing me to mu.ter .y entire resource.to do battle with you.
As an existing PCC licensee yourself, would you like it if someone
you never met decided to try to discredit you and your reputation
in front of the FCC?

The fact that you are the real-party-in-interest behind thes.,
mutually exclusive applications will inevitably come out in the
upcoming hearings. One. my attorneys present my documentation
to the FCC in the hearings your application will be dismissed.
In addition there are at least three oth.r fatal flaws in your
applications which will keep you from prevalling.

I spoke agaln today with Norm Goldstein, the pee staffer who
i8 handling this. He tells me the designation for hearinq is
imminent. Therefore, pIe••• act now before it's too late. Save
us both from this totally negative exercise by withdrawing your
applications for my .tations immediately!

TSJ~
WTRU-FM, WEXI-AM

cc: Robert M. Potamkin
Victor H. Potamkin
Dennis o. Boyle



CERTIFICATE OF SERVICE

I, Tania M. Rehman, hereby certify that the attached Reply To
Mass Media Bureau Comments On First Petition To Enlarge Issues
Against Robert B. Taylor submitted on behalf of Jupiter
Broadcasting, Corp. was sent this 19 day of June, 1992 to the
following persons by u.s. mail, first class postage prepaid:

Honorable Walter C. Miller
Administrative Law Judge
2000 L street, N.W.
Room 213
Washington, D.C. 20036

J. Richard Carr, Esquire
5528 Trent street
Chevy Chase, Maryland 20815

Norman Goldstein, Esquire
Hearing Branch
2025 M street, NW
Room 7212
Washington, DC 20554

Tania M. Rehman
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